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IRS UPDATE 

IRS Creates New Self-Certification Procedure for 
60-Day Rollovers 

During third quarter, the IRS released guidance 
on a new self-certification procedure that allows 
individuals to complete a tax-free rollover if certain 
circumstances prevented them from completing 
the rollover within the 60-day time frame. Under 
existing rules, an eligible distribution from an IRA 
or retirement plan can only qualify for tax-free 
rollover treatment if it is contributed to another IRA 
or retirement plan by the 60th day after the 
participant received the distribution. If the time 
limit is exceeded, the distribution will be taxable 
and potentially subject to the early distribution tax 
if the individual is younger than 59½. Individuals 
may ask for a waiver of the 60-day time limit by 
requesting a private letter ruling from the IRS, for 
a fee.   

Under the new self-certification procedure, 
individuals may complete a rollover after the 60 
days if they have experienced one of the specific 
circumstances listed in the IRS guidance, 
including:  
 A financial institution error
 A misplaced and never cashed check
 Mistaken deposit in non-retirement account
 Severe damage to principal residence
 Death or illness of a family member
 Illness or incarceration
 A postal error

To obtain the rollover relief, the individual must 
also complete the rollover as soon as practicable 
(usually within 30 days) after the reason that 
prevented them from completing the rollover no 
longer exists, and they must use the IRS’s sample 
self-certification letter or something substantially 
similar to certify that they meet one of the 
permitted events.  

Plan and IRA custodians/trustees may rely on the 
individual’s self-certification in accepting and 
reporting a rollover contribution. 

IRS Changes Determination Letter Program 

As announced last quarter, the IRS is changing its 
determination letter program for approving 
individually designed plan (IDP) documents. The 
five-year restatement cycles for IDPs will end 
January 1, 2017.  
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An individually designed plan document is 
typically drafted by an attorney or another 
document expert specifically for one employer. 
Instead of resubmitting the plan document every 
five years, plans will now only be able to submit 
for approval when a new plan is established and 
when the plan terminates, unless a special 
exception is granted. 
 
This summer, the IRS released Revenue 
Procedure 2016-37 to formalize these changes. 
This guidance also describes a new Required 
Amendment List, which the IRS will publish each 
year to set the deadlines for IDPs to adopt 
required amendments. The IRS will publish the 
RA List after October 1 each year, beginning with 
changes that first become effective in the 2016 
calendar year. Plan sponsors will have two years 
to adopt items on the RA List, but must operate 
their plans in compliance with any required 
changes from the effective date of the change.  
 
The IRS will also provide an Operational 
Compliance List each year to help plan sponsors 
identify operational changes that will become 
effective in the next year. Plan sponsors using 
pre-approved plan documents may also look to 
the Operational Compliance List as a guide to 
required compliance changes each year.  
 
Administering Hardship Distributions 
 
One of the retirement plan-related items on the 
IRS’s 2016-2017 Priority Guidance plan is to 
publish formal guidance regarding the 
documentation required for substantiating 
hardship distributions.  
 
A retirement plan may allow participants who 
experience a financial hardship to take 
distributions from their elective deferral accounts 

while they are still working. Special rules apply to 
these hardship distributions, and plan sponsors 
must take special care to ensure that the tax laws 
are followed and plan terms are met.  
 
A participant must experience an immediate and 
heavy financial need to qualify for a hardship 
distribution. Most plans adopt the regulatory safe 
harbor definition of hardship, which limits reasons 
for hardship distributions to:  

 Certain medical expenses 
 A purchase of a principal residence 
 Tuition and related educational fees 
 Preventing eviction or foreclosure on a 

principal residence 
 Funeral expenses 
 Repair of certain damages to a principal 

residence  

The amount distributed must be needed to 
alleviate the hardship and cannot exceed the 
financial need, plus any taxes or penalties 
resulting from the hardship distribution. 
 
The plan sponsor is responsible for determining 
the existence of an immediate and heavy financial 
need based on the terms of the plan. Plan 
sponsors also must keep records of information 
that was used to determine a participant’s 
eligibility for a hardship distribution.  
 
Until the IRS issues new guidance on the 
documentation required for substantiating 
hardship distributions, plan sponsors may want to 
follow the tips provided on the IRS website 
(irs.gov) when making hardship distributions: 
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 Review the terms of the plan, including: 
 Whether the plan allows hardship 

distributions 
 The procedures the participant must follow 

to request a hardship distribution 
 The plan’s definition of a hardship  
 Any limits on the amount and type of funds 

that can be distributed for a hardship from 
an participant’s accounts 

 Obtain a statement or verification of the 
participant’s hardship as required by the plan’s 
terms. 

 Determine that the exact nature of the 
participant’s hardship qualifies for a 
distribution under the plan’s definition of a 
hardship. 

 Document, as may be required by the plan, 
that the participant has exhausted any loans 
or distributions, other than hardship 
distributions, that are available from the plan 
or any other plan of the employer in which the 
individual participates. 

 Check that the amount of the hardship 
distribution does not exceed the amount 
necessary to satisfy the participant’s financial 
need.  

 Ensure that the amount of the hardship 
distribution does not exceed any limits under 
the plan and consists only of eligible amounts.  

 Inform the participant if they will be suspended 
from contributing to the plan for six months 
after receiving a hardship distribution, and 
enforce this provision. 

 
 
 

Upcoming Plan Deadlines 
 
September 30 Furnish a summary annual report 

(SAR) to participants and 
beneficiaries for a calendar-year 
plan that filed the Form 5500 by 
July 31. The SAR provides a 
summary of the financial 
information that was reported on 
the plan’s Form 5500.  

October 15 File a calendar-year plan’s 2015 
Form 5500 filing if an extension 
was obtained. File a calendar-year 
plan’s 2015 Form 8955-SSA, 
Schedule SSA Annual Registration 
Statement Identifying Separated 
Participants With Deferred Vested 
Benefits, with the IRS, if an 
extension was obtained.   

December 1 Provide a safe harbor 401(k) 
notice alerting participants that the 
plan will follow the safe harbor 
contribution rules next year. This is 
also the deadline for delivering the 
annual qualified default investment 
alternative (QDIA) notice and the 
automatic enrollment notice to 
participants if either of these 
features will be used next year.  

December 15 Provide the SAR to participants 
and beneficiaries if a calendar-
year plan obtained an extension to 
file the plan’s Form 5500 until 
October 15. 
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DOL UPDATE 
 
Increase in ERISA Civil Penalties 
 
The Department of Labor (DOL) can assess civil  
monetary penalties against plan administrators 
who fail to provide plan notices and disclosures as 
required under ERISA. Although third party 
administrators and recordkeepers typically help 
plans meet the reporting and disclosure 
requirements, the ERISA plan administrator, 
typically the plan sponsor, is ultimately 
responsible for the penalty if the requirements are 
not met.  

 
The DOL recently increased a number of the civil 
penalties for inflation, as required by the Federal 
Civil Penalties Inflation Adjustment Act 
Improvements Act of 2015. This adjustment 
resulted in some significant increases because 
the penalty amounts had not been adjusted since 
2003. After this initial “catch-up” adjustment for 
2016, the DOL must make adjustments for 
inflation, if needed, by January 15 each year. The 
higher rates will apply for penalties assessed after 
August 1, 2016, that are related to violations that 
occurred after November 2, 2015. 
  

 
 
 
 
 
 
 
 
 
 
 
 

ERISA Violation 
Current 
Penalty 
Amount 

Adjusted 
Penalty 
Amount 

Failure or refusal 
to file Form 5500 

Up to $1,100 
per day 

Up to 
$2,063 per 
day 

Failure to furnish 
an automatic 
contribution 
arrangement 
notice  

Up to $1,000 
per day 

Up to 
$1,632 per 
day 

Failure to furnish 
information 
requested by 
DOL (e.g., 
summary plan 
description) 

Up to $110 
per day not to 
exceed 
$1,100 per 
request 

Up to $147 
per day not 
to exceed 
$1,472 per 
request 

Failure to furnish 
a blackout notice 
or notice of the 
right to divest 
employer 
securities 

Up to $100 
per day  

Up to $131 
per day  
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This information is provided as a reference tool 
for your convenience and may not represent a 
complete list of all events that apply to your plan. 
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