
Impact of the Supreme Court decision on same-gender marriage to retirement plans  
This past summer, the Supreme Court issued a decision regarding same-gender marriage. While health and 
welfare plans are impacted, the decision also will have an important impact on your retirement plan. For 
same-gender couples, the decision may affect:  

 Spouse’s rights to plan benefits upon death 

 Spousal rollover options 

 Required minimum distributions if the participant has a younger spouse 

 Required minimum distributions after death 

 Certain hardship distributions 

 Beneficiary elections 

 Qualified domestic relations orders (and associated distributions)  
 

Explanation.  The Supreme Court ruled that state law decides what constitutes marriage. If state law permits a 
same-gender couple to marry, then federal law must treat them as a married couple. Since retirement plans 
are governed by federal law, the ruling will have a significant impact on retirement plans.   

In response to the court decision on same-gender marriage, the Internal Revenue Service (IRS) and the 
Department of Labor (DOL) collaborated to issue guidance on the matter. The guidance addressed four issues:  

 The IRS and DOL announced that marital status will be based on the laws of the state or country of 
celebration, and will disregard the state of residence (state of celebration rule). This guidance is true 
for all federal tax purposes. Therefore, same-gender individuals who marry in New York (a same-
gender marriage state) and live in Colorado (not a same-gender marriage state) will be considered 
married for federal tax law purposes. New York law governs because that is the state of celebration.       

 The second issue flows from the first. The IRS and DOL will interpret the terms “husband”, “wife” 
and “husband and wife” in a gender-neutral manner. Therefore, federal tax law will legally 
recognize same-gender married individuals as spouses, husbands and wives, wherever those 
terms exist in the Internal Revenue Code, if the couple was legally married under any State or 
foreign law, irrespective of current residence. 

 The third issue addressed was whether civil unions or domestic partnerships are considered 
marriage for federal tax purposes.  The IRS and DOL ruled that domestic arrangements not 
denominated as a “marriage” under state law will not be considered a “marriage” under federal 
tax and retirement law. Same-gender couples that entered into a civil union or a domestic 
partnership are not married for federal tax purposes.    

 The fourth and final issue was whether the IRS would require retroactive application of these rules 
under the federal tax law. The IRS provided that its guidance applies prospectively from September 
16, 2013. The ruling does not provide guidance on retroactive application to retirement plans, but the 
IRS has promised to issue this guidance in the future.   

Documentation. A question that may arise with the change in the definition of marriage is whether the employer 
should request a participant with a same-gender marriage to provide proof of the marriage. Neither the IRS nor 
the DOL address this issue. Furthermore, because this case is recent, plan administrators have yet to develop a 
proper administrative practice. Until new procedures are developed, we would advise that you not require more 
or different documentation of a same-gender married couple than you require for all other married couples.  

Beneficiary designations. Spouses, including same-gender spouses, have certain statutory rights to death 
benefits. Distribution of these death benefits to a beneficiary other than the spouse, without the spouse’s 
consent, is impermissible. We recommend that you notify participants who are affected by the Supreme Court 
decision to review their beneficiary designations and obtain spousal consent if needed.  

In the future, the IRS and DOL will issue more guidance on the matter. Meanwhile, if you have questions, please 
feel free to contact us.  
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