
First Quarter 2016 

LEGISLATIVE UPDATE 

President’s Fiscal Year 2017 Budget Proposal 
Would Affect Retirement Plans 

The president has once again included certain 
retirement plan provisions in the proposed federal 
budget for the upcoming fiscal year. Although the 
president’s budget proposal rarely is adopted as 
proposed, some of the provisions may find their 
way into other legislation throughout the year.  
The president’s Fiscal Year 2017 budget has re-
proposed a number of retirement plan provisions 
that appeared in past proposed budgets such as: 

 Creating an automatic IRA program
along with a new start-up tax credit

 Requiring that part-time workers (those
who have 500 or more hours of service)
be eligible to participate in their employers’
qualified retirement plans

 Capping the amount an individual could
save in retirement plans

 Limiting tax deductions for retirement
savings to the 28% tax bracket

 Requiring nonspouse beneficiaries to
deplete an inherited plan account within
five years of the plan participant’s death,
with some exceptions

 Allowing nonspouse beneficiaries to take a
distribution from the plan and then roll it
over to an inherited IRA within 60 days

 Limiting conversions to Roth IRAs to pre-
tax assets only, eliminating the option to
convert nondeductible retirement plan or
IRA contributions into Roth assets

 Exempting individuals with less than
$100,000 in retirement savings from taking
required minimum distributions in
retirement

The president’s budget proposal also contains 
some new retirement plan-related provisions.  
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The president has proposed a stimulus package 
to assist with the startup of state-based plans. 
This includes an initiative to allow unrelated 
employers to join together to participate in one 
plan for all of their employees. This is called a 
multiple employer plan (MEP). MEPs allow 
employers to benefit from economies of scale by 
sharing the expenses for plan documents and 
other general plan administration, including 
splitting the cost for one Form 5500 filing and one 
plan audit. Currently, in order to participate in a 
MEP and file one Form 5500, DOL guidance 
requires that participating employers share a 
common bond such as common business interest 
or being members of an organization like the 
American Bar Association. The president has 
proposed removing the common bond 
requirement to enable more employers to create 
pooled 401(k) plans to lower costs and the 
administrative burden associated with offering a 
retirement plan. The industry calls this an “open 
MEP.” There is bi-partisan support in Congress for 
opening up MEPs to unrelated employers. The 
DOL has indicated its support as well. 
 
Form 5500 Filing Deadline Changed Back 
 
Most retirement plans must file Form 5500, 
Annual Return/Report of Employee Benefit Plan.1 
The original filing due date for a plan that operates 
on a calendar-year basis is July 31. An automatic 
extension of 2½ months—or October 15 for 
calendar-year plans—can be obtained by filing 
Form 5558, Application of Extension of Time to 
File Certain Employee Benefit Returns. Plans may 
also obtain an automatic extension for filing Form 
5500 until the extended due date of a business’s 
federal income tax return. This automatic 
extension is available if 1) the plan year and the 
business’s tax year are the same, and 2) the 
business has an extension of time to file its 

federal return to a date that is later than the 
normal due date for filing Form 5500. 
 
In July 2015, Congress passed a highway funding 
bill that included a change in the extended 
deadline for filing Form 5500.2 This legislation 
increased the filing extension period from 2½ 
months to 3½ months following the original filing 
due date. This change would have resulted in a 
new extended filing deadline of November 15 for a 
calendar-year plan.  
 
After this bill was passed into law, however, 
industry organizations raised concerns about how 
the change would affect plan administration. 
Consequently, a bill passed in December 2015 
repealed this change to the extended filing 
deadline.3 This means there will be no change to 
the Form 5500 filing deadlines. Plans will continue 
to have a 2½-month extension available for filing 
the annual Form 5500.  
 
1 Plans subject to ERISA generally must file an annual Form 5500. 
Small plans (generally fewer than 100 participants) may meet the 
requirements to file a shortened version, Form 5500-SF, Short Form 
Annual Return/Report of Small Employee Benefit Plan. A one-
participant plan is required to file Form 5500-EZ, Annual Return of 
One-Participant (Owners and Their Spouses) Retirement Plan, if 
plan assets exceed $250,000. 
2 Surface Transportation and Veterans Health Care Choice 
Improvement Act of 2015 
3 Fixing America’s Surface Transportation (FAST) Act of 2015 
 
IRS UPDATE 
 
IRS Says Skip New Questions on Form 5500 
 
The IRS added new compliance questions to the 
2015 Form 5500. These questions solicit 
information about plan compliance, including 
nondiscrimination testing and amendment timing. 
The IRS has since instructed plan sponsors to not  
answer these questions for plan year 2015 
because the questions were not approved by the 
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Office of Management and Budget when the 2015 
Form 5500 was published.  
 
Even though responses are not required, plan 
sponsors may want to review the questions and 
determine how they would have answered the 
questions and what documentation could be 
produced to verify their answers. Responses to 
the questions may be required next year. 
 
Amending Safe Harbor 401(k) Plans Mid-Year 
 
The IRS has recently released guidance to 
provide greater flexibility for plan sponsors that 
want to make mid-year amendments to their 
traditional safe harbor 401(k) plan or Qualified 
Automatic Contribution Arrangement (QACA) 
plan.  
 
A traditional safe harbor 401(k) plan or QACA 
plan generally must be adopted before the first 
day of a plan year and remain in effect for a 12-
month plan year. The plan must operate under the 
parameters identified in the notice that is required 
to be given to employees before the start of the 
plan year. Although Treasury regulations provide 
a few exceptions to this rule, most mid-year 
elections trigger the requirement to pass ADP and 
ACP testing rather than being deemed to pass the 
test. Because of these restrictions on changing 
the plan mid-year, plan sponsors have been 
discouraged from amending their safe harbor 
plans mid-year so as not to risk losing safe harbor 
status.  
 
IRS Notice 2016-16 provides welcome clarification 
that a mid-year change to a safe harbor 401(k) 
plan or QACA plan does not violate the rules, so 
long as it is not a prohibited change and certain 
additional requirements are met. 
 

If an amendment changes information that is 
required to be included in the safe harbor notice, 
the plan sponsor must issue an updated notice to 
employees that explains the change and the 
effective date. The notice must be provided to 
employees within a reasonable time before the 
effective date of the change. Generally, 30–90 
days before the change is effective is deemed 
reasonable. If meeting this time frame is not 
practical, for example, because of a retroactive 
effective date, the notice must be provided as 
soon as possible but no later than 30 days after 
the change is adopted. Employees must also be 
allowed a reasonable time, generally 30 days, to 
change their deferral elections before the change 
is effective or after receiving the notice, if later.  
 
If the change does not affect the content that is 
required to be in the safe harbor notice, an 
updated notice is not required. 
 
Notice 2016-16 provides a list of changes that 
cannot be made during the plan year:   

 A plan cannot switch between a traditional 
safe harbor 401(K) plan design and a 
QACA during the plan year. 

 A plan cannot increase the number of 
years required for a participant to become 
vested in QACA contributions during the 
plan year. 

 A plan cannot reduce or otherwise narrow 
the group of employees eligible to receive 
safe harbor 401(K) contributions during the 
plan year. 
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Upcoming Deadlines for 2016 

April 1 is generally the deadline to distribute the 
first required minimum distribution (RMD) for 
participants who turned age 70½ in 2015. Failure 
to follow the minimum payment rules as written in 
the plan document can lead to the loss of the 
plan’s tax-qualified status. If participants do not 
receive their minimum distribution on time, they 
are subject to a 50% additional tax on the 
underpayment.  

April 15 is generally the deadline to distribute 
excess deferrals. The maximum amount an 
employee may defer into a qualified retirement 
plan for 2015 is $18,000. If the participant is age 
50 or older, they may also contribute a catch-up 
contribution of up to $6,000. This is not included  
in the $18,000 deferral limit. If a participant has 
exceeded the deferral limit, the excess 
contribution must be corrected to avoid double 
taxation and potential plan disqualification. To 
correct the mistake, the excess amount, plus 
earnings, must be refunded to the participant by 
the tax-filing deadline for the year in which the 
deferrals were made.  

April 30 is the deadline for plan sponsors using a 
pre-approved plan document for a profit sharing 
plan, 401(k) plan, or other defined contribution 
plan to sign a new plan document that has been 
updated as required under the current six-year 
cycle (the “PPA restatement”). 

This information is provided as a reference tool 
for your convenience and may not represent a 
complete list of all events that apply to your plan. 
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