
Estate Planning: Special Plans for a Special Life— 
Planning for the Special Needs Individual in Your Life

Ensuring your wealth flows in the right direction.



The foregoing information regarding estate planning  
techniques is not intended to be tax, legal or investment 
advice and is provided for general educational purposes only. 
Neither Guardian, nor its subsidiaries, agents and employees, 
provide tax or legal advice. You should consult with your 
own tax and legal advisor regarding your individual situation.



Planning for Children with Special Needs

You have children dear to you and close to your heart and you will always care 
and worry about them. What will their future be like? Will they be able to meet 
their financial needs? Will they be able to afford and have access to any and all 
health care that they might need?

Most children, when they become adults, are expected to assume responsibility 
for themselves. But, what about those who can’t provide for themselves because of 
a physical, mental or emotional illness or disability, and have, and will continue 
to have, a life long dependency on you for their care and support? 

That child could be a victim of an accident who now depends continuously on 
you for meals, transportation and personal care; a child born with a severe  
medical condition who, without you, could not get through the day; or a child 
with some other debilitating condition or illness. They have “special needs”  
beyond the usual love and care that you might typically provide.

The enormity of the same questions asked above is amplified when you follow 
each question with the words — “if I should die or become disabled?”  How do 
you address meeting those needs? How do you plan for a special needs child? 
As you think about responses to these questions, a million additional questions 
probably race through your mind, along with a mental checklist of things to be 
concerned about.
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Physical and Emotional Care of the Child:  
Guardianship Issues

•	 Who should assume my role as the primary caregiver after my death  
or disability?

•	 Could it be my other children or another family member?
•	 Would the designated guardian of my child also control the assets and 

property left to, or for the benefit of, that child?

Financial Considerations:  
Government Programs

•	 Are government programs being used to assist in the care of my child?
•	 Will government programs be used to assist in the care of my child after  

my death?
•	 If government programs are used, will my child continue to meet the “means” 

tests (i.e., eligibility based upon income and net worth) used to qualify for 
these programs?

•	 Is the level of care provided under government programs sufficient for the 
financial and physical well-being of my child?

Other Family Issues

•	 Are there other children in the family? Are they minors?
•	 What level of support will they need?
•	 Are there any special concerns to address with the other children?
•	 How do I avoid the possible perception of preferential treatment towards  

a child?

Estate Tax Issues

•	 What is the expected size of my gross estate?
•	 What impact, if any, will potential estate taxes have on my estate and what I 

leave to my children?
•	 Is there sufficient liquidity to meet this estate tax liability and still meet the 

needs of my family?

The following are a few of the many 
concerns when you have a special 
needs child.

2



Special Plans for a Special Life

Planning Considerations

•	 How important will it be to qualify for public assistance for the benefit of  
my child?

•	 Will what is known as a “special needs trust” be appropriate for the  
current situation?

•	 Have the needs of the rest of the family been accounted for in the  
planning process?

•	 Am I treating everyone fairly?

At Guardian, we understand your concerns and your questions and can help you 
to create a plan that helps solve these issues and meets the financial needs of the 
child with special needs, allowing him or her to maintain a high quality of life in 
your absence. The plan will also ensure that the needs of the rest of your family 
are met.

Special needs planning is a subset of estate planning. Estate planning may bring 
to mind families with great wealth, but that is not true. In the special needs 
planning context, it simply means organizing your estate, whatever its size, to 
meet the needs of the entire family as efficiently and economically as possible, 
knowing that special considerations are needed for a particular family member.

The requirement for special needs planning can strike at any age and with any 
family member. However, the goal for families with a member requiring special 
consideration is the same — to create and provide a more certain future for the 
individual with the special need as well as for the rest of the family. But, most 
times, it is for a child that we can most effectively plan for because you have 
the benefit of time to get the right advice and to develop and implement the 
appropriate plan.
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Potential Sources of Financial Assistance

I. The Family — Depending upon an individual’s needs, the caregivers 
provide as much of the direct physical, emotional and financial assistance as 
they are capable of giving. In the event of the death or disability of the primary 
caregiver, however, primary care will often be shouldered by other family 
members — but it cannot be assumed that they will, nor can it be assumed that 
they will have the financial resources to undertake this responsibility.

II. The State and Federal Governments — State and Federal 
governments may provide assistance to the family through a variety of programs, 
including educational programs, care institutions, medical facilities, and 
financial assistance that are often “means” based. State-sponsored programs, 
even those that are federally underwritten but state-managed, may differ 
significantly from one state to another. 

Three of the most well-known government programs are:

Social Security — Provided by the federal government, benefits are not 
generally “means” tested. Payment of benefits is direct to the special needs 
recipient, and the amount paid is based either on the person’s earnings record, 
or in the case of a special needs child, on the parents’ earning records. 

Medicaid — A state-run, federally underwritten program, that pays for the 
medical expenses of persons with disabilities. This program is designed to 
help those who need government assistance and is “means” based. 

Supplemental Security Income — Provides funds to persons with disabilities 
who fall below a certain level of resources and income. Payments may  
be reduced under certain situations (e.g., if funds are received by special needs 
person for his or her basic needs, including room and board, from  
other sources). 

It is important to contact the appropriate state or federal agencies for up-to-date 
information on these programs. There may be additional government sources 
of assistance, such as state programs that may provide living facilities, legal 
assistance and/or special education.

III. Charitable Organizations — Charitable organizations may also 
help the family care for a special needs child by providing counseling, medical 
assistance, home care assistance, and other such services. 

The combined benefits of these three sources of assistance are very important to 
special needs planning. If they are utilized for optimum benefit, the special needs 
child — as well as the entire family — will be better cared for and more financially 
secure. 
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Planning for Financial Security

Financial security for the special needs child is a critical goal for parents. When 
a parent dies or becomes disabled, the question of paying for the continuing care 
of the child will typically fall on the remaining family members - sometimes 
immediately upon the death or disability of the parent.

The question of how much direct financial support should be left to the child 
must be answered, as well as how to find the resources for that support. Also, 
consideration should be given to the impact this may have on public assistance. 
At the same time, there may be other family members to consider. 

There are a number of strategies that can be used, the selection of which will 
depend on many issues, including the actual financial condition of the family, 
the condition causing the special need, the level of care needed and the extent 
of reliance on government and charitable assistance. Let’s review the three plans 
most often used in these situations.

PLAN #1 — “The One-Legged Stool”
Leave All the Assets to the Family Member with the Special Need

If funds are left outright to the special needs child, all control will fall to the 
child. If the funds are left in trust, a trustee will manage the trust for the benefit 
of the child according to the terms of the trust. 

Advantages

1. This type of plan is simple and easy to implement.

2. If capable, the child may be able to lead an independent financial life.

Disadvantages

1. This may jeopardize the child’s ability to access two of the main sources of 
care: government and charitable programs. “Means” based assistance may be 
denied. 

2. The child may not have the legal capacity to hold and manage the assets. If 
the child is a minor, a guardian will need to be appointed. If the child (even 
an adult) otherwise lacks legal capacity, a committee or conservator may 
need to be appointed. 

3. The use of the assets by the guardian, committee or conservator will be court 
supervised, and may result in delays and administration expenses as a result 
of statutory restrictions and annual accountings to the court.

4. The assets could be subject to attachment to reimburse government agencies 
for expenses incurred on behalf of the child.
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PLAN # 2 — “The Two-Legged Stool”
Disinherit the Child and Rely on Family Benevolence 

      and Government Programs for All Needs

Using this strategy, nothing is left to the child, either outright or in trust. 
Surviving family members will voluntarily provide care. By “impoverishing” 
the child, the child will be eligible for all available government and/or charitable 
assistance. This plan is often viewed as the only effective tool for many families.

Advantages 

1. The child should qualify for government programs.

2. The family may then voluntarily supplement the child’s financial needs from 
their own funds or from inherited assets that might otherwise have been left 
to the child. 

Disadvantages 

1. The child is dependent upon the largesse of family members for all financial 
support not provided by the government or charities. 

2. This is an informal arrangement. There is no way to ensure that funds will be 
used for the care of the child. 

3. Divorce, other family obligations, death, debts, unemployment, bankruptcy, 
judgments and other unforeseen situations can quickly deplete assets from 
other family members.

4. The government may, under some circumstances, count family gifts in 
“means” testing. 

5. There is no certainty that government or charitable programs will be 
available in the future in their current form, if at all. 
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PLAN #3 — “The Three-Legged Stool”
Government Programs and a Special Needs Trust

A carefully structured trust may provide financial security for the special needs 
child while allowing the child to qualify for government benefits. This plan 
provides the family with maximum flexibility, allowing new primary caregivers 
to meet the social, emotional, physical and financial needs of the child.

7



What Is a Special Needs Trust?

•	 Trusts are estate planning staples that are legal entities separate from the 
creator (also known as the “grantor”), and from the beneficiary of the trust. A 
special needs trust is specifically designed to meet the needs of families that 
have a child with special needs.

•	 The trust is designed to provide benefits to the special needs child without 
interfering with the receipt of public assistance. The benefits are not designed 
for the direct support of the child, but rather to supplement the child’s 
lifestyle. The trust should be customized to meet the unique circumstances 
and medical condition of that child.

•	 Unlike other trusts, certain provisions must be included in a special needs 
trust. One such provision is that the trustee be given absolute and sole 
discretion as to how trust assets will be used. The other is that trust assets can 
not be used to provide the child with what is considered “support”, such as 
basic food or clothing needs. 

•	 The trust is designed to only “supplement” public assistance. Supplemental 
needs could include medical and dental expenses, necessary or desirable 
equipment such as ambulatory devices, transportation, games, computers, 
vacations, family visits, and other expenses to improve quality of life. These 
“extras” are items that would not be provided through public programs. 

•	 State law controls – usually, government benefits can be protected during the 
lifetime of the child, but on the death of the child, some states may require a 
“pay back”  to the government for the benefits received by the child, prior to 
any distributions to other beneficiaries of the trust. The payback provisions 
would typically apply to trusts funded with assets of the child, such as 
settlement proceeds from a lawsuit. Trusts funded with assets from other 
sources typically will not be subject to the payback provisions provided that 
the trust is drafted correctly.

•	 Upon the death of the child, the assets remaining in the trust would typically 
be distributed to other family members.
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How Does This Plan Work?

1. The parents create a special needs trust with the help of an experienced 
attorney specializing in these situations.

2. The trustee must manage the trust assets according to the trust agreement, 
providing supplemental benefits over and above those provided by the 
government or charities, to meet the needs of the child.

3. To be eligible for “means” based government programs, the child must not 
have any significant income or resources. 

4. The special needs trust is designed to prevent inclusion of trust assets or 
payments from the trust, in the “means” testing for eligibility for government 
assistance.
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Funding a Special Needs Trust

The special needs trust is the “family bank” for the care of the special 
needs child. 

1. How much is needed in the trust?

(a) Enough to last the child’s lifetime.

2. How can these funds be made available to the trust?

(a) Assets can be left to the trust upon the parents’ death through a will and/
or by naming the trust as a beneficiary of life insurance or retirement 
benefits.

(b) The trust can purchase life insurance on the lives of the parents. Life 
insurance is the ideal source of funds to meet these needs because it 
provides the money when it is needed most (i.e., when the parents  
pass away).

(c) Other family members can make contributions to the trust through 
gifts. Friends and family members should NOT make direct gifts to 
the child with special needs because that may jeopardize the receipt of 
public assistance.

3. How can funds be provided to other family members? 

(a) Using life insurance permits other assets to be left to remaining family 
members. Life insurance can also act as an estate “equalizer.”

(b) Upon the death of the child, assets remaining in the trust may be 
distributed to other family members.
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Selection and Responsibilities of a Trustee

1. The primary duties of the trustee are to implement and fulfill the terms 
of the trust and to invest and manage the assets in the trust in a prudent 
and responsible manner. 

2. The trustee should be someone who can serve as an advocate for the 
special needs child, manage and pay out the assets, and provide the 
organization, administration and recordkeeping required of a trust.

3. The role of the trustee may require the use of more than one person and/
or a financial institution. Often the institution invests and manages the 
assets, while a family member disburses the money as he or she sees best, 
and serves as the child’s advocate.
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No matter what the family circumstances, a well designed 
plan provides the parents with certainty that their special 
needs child, as well as the rest of the family, will be f inancially 
secure, with maximum flexibility and in the most tax eff icient 
manner. At Guardian, we understand your concerns, and the 
challenges of special needs planning, and can help guide you 
through the process, ensuring that your goals are achieved.

Conclusion
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Financially secure 
                   with maximum flexibility 
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